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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA, ex rel.

W. A. DREW EDMONDSON, in his capacity as
ATTORNEY GENERAL OF THE STATE OF
OKLAHOMA and OKLAHOMA SECRETARY

OF THE ENVIRONMENT C. MILES TOLBERT,
in his capacity as the TRUSTEE FOR NATURAL
RESOURCES FOR THE STATE OF OKLAHOMA,

Plaintiff,

Vs. 05-CV-0329 TCK-SAJ
TYSON FOODS, INC., TYSON POULTRY, INC,,
TYSON CHICKEN, INC., COBB-VANTRESS, INC.,
AVIAGEN, INC., CAL-MAINE FOODS, INC.,
CAL-MAINE FARMS, INC., CARGILL, INC.,,
CARGILL TURKEY PRODUCTION, LLC,
GEORGE'’S, INC., GEORGE'’S FARMS, INC.,
PETERSON FARMS, INC., SIMMONS FOODS, INC.,
and WILLOW BROOK FOODS, INC.,

Defendants.
TYSON FOODS, INC., TYSON POULTRY, INC,,
TYSON CHICKEN, INC., COBB-VANTRESS, INC.,
GEORGE'’S, INC., GEORGE'’S FARMS, INC.,,
PETERSON FARMS, INC., SIMMONS FOODS, INC.,
and WILLOW BROOK FOODS, INC.,

Third Party Plaintiffs,

VS.

City of Tahlequah, et al.,

N ' N N N N N N N N N N N N N N N N N N N N N N N N N N N N Nt N ' N '

Third Party Defendants

DEFENDANTS/THIRD PARTY PLAINTIFFS’ REPLY TO
PLAINTIFFS’ RESPONSE IN OPPOSITION TO MOTION FOR
MISCELLANEOUS RELIEF — REQUEST FOR ESTABLISHMENT OF
PROCEDURE FOR ENTRY OF CASE MANAGEMENT ORDER
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Defendants/Third Party Plaintiffs, Tyson Foods, Inc., Tyson Poultry, Inc., Tyson
Chicken, Inc., Cobb-Vantress, Inc., Cal-Maine Foods, Inc., Cal-Maine Farms, Inc.,
George’s, Inc., George’s Farms, Inc., Peterson Farms, Inc., Simmons Foods, Inc. and
Willow Brook Foods, Inc. (hereinafter the “Defendants”), hereby submit their Reply to
Plaintiffs’ Response in Opposition to their Motion for Miscellaneous Relief (Original
Motion at Dkt. No. 425) in further support of their request that the Court establish a
procedure and deadlines for actions to be taken by the parties in anticipation of a
scheduling conference for the purpose of entering a Case Management Order, and set the
date and time for such conference to permit the participation of the Third Party
Defendants.

ARGUMENTS AND AUTHORITIES

Through their Motion, Defendants took the initiative to further the orderly
progress of this litigation. Defendants proposed a logical and fair process for the Court’s
consideration that will lead to the entry of a Case Management Order that should
encompass the complexities of the case and address the concerns of the primary parties as
well as the Third-Party Defendants. Plaintiffs object to this procedure, however,
claiming that the Defendants’ proposal will somehow delay their ability to pursue their
claims. Plaintiffs’ opposition lacks foundation, ignores the scope of the litigation, and
most importantly, offers no other alternatives for case management.

1. PLAINTIFFS MISAPPREHEND DEFENDANTS’ PROPOSAL

Plaintiffs’ Response reflects that they fail to comprehend the procedure the
Defendants proposed to the Court. Plaintiffs complain that “[i]ndeed, the requirement
that there be a case management order in place prior to a scheduling conference only
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serves to delay the holding of a scheduling conference,” (Ps’ Resp. at 5), suggesting that
the Defendants requested a multi-step process. As clearly set forth in the Motion,
Defendants requested that the Court hold one conference for the purpose of entering a
Case Management Order, and that this conference occur with the full participation of the
Third-Party Defendants. Plaintiffs, on the other hand, seemingly request that the Court
hold an immediate scheduling conference, enter a scheduling order, and then enter a Case
Management Order at some later time. Not only would the Plaintiffs’ proposed
procedure result in a scheduling order of questionable value and durability, it would
waste the resources of the Court and the parties by doing twice that which can be
accomplished by the Defendants’ instant request with one conference and one Order
involving all of the parties.
2. PLAINTIFFS’ RESPONSE IGNORES THE SCOPE OF THE LITIGATION
In their call for an immediate scheduling conference, Plaintiffs continue to bury
their heads with regard to the scope of the litigation they have set into motion. Plaintiffs
attempt to characterize this case as a simple one against only the primary Defendants for
alleged harm resulting from the use of poultry litter within the Illinois River Watershed
(“IRW?”). Although, as Plaintiffs assert, they may be the “master of [their] Complaint
and claims,” (Ps’ Resp. at 2), the federal rules define what is relevant and the extent of
the third party claims that may derive therefrom. Since the alleged common harm
underlying Plaintiffs’ claims, if established, has a multitude of potential sources in the

IRW other than poultry farming, the Defendants are entitled to pursue evidence of these
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other potential sources, which is relevant both to their defenses against causation, and to
establish the liability of the owners and operators of these sources.'

Plaintiffs blithely assume that all matters associated with the Third-Party
Defendants can be deferred until after the trial of their claims against the primary
Defendants and that “the third-party defendants would be proceeding on an entirely
different schedule from the State.” (Ps’ Resp. at 5.)° Yet, their naive perspective and
misplaced argument fail to recognize that all of the evidence related to these non-poultry
operations will almost certainly be presented in the Defendants’ case-in-chief; and
therefore, the full range of discovery against the named Third-Party Defendants (and
potentially many other unnamed source operators) must go forward within the

management scheme of the entire case in preparation for trial. This is true regardless of

! Plaintiffs attempt redirection by asserting that the actions of the Third-Party

Defendants are “wholly unrelated to the improper actions of the Poultry Integrator
Defendants that are at issue in this case,” (Ps’ Resp. at 3), but their argument falls flat at
the feet of their claims of joint and several liability and the alleged resulting indivisible
injury from common substances found in nature and which derive from all living beings
and numerous types of agriculture and industry. Plaintiffs may prefer to prosecute a case
about phosphorus from poultry litter, but phosphorus is phosphorus, and therefore, this
case is also about commercial fertilizer, municipal sewage, livestock manure, septic
systems, poor land management and erosion, and the State of Oklahoma’s failure to
implement a comprehensive watershed management plan to address all of these other
nutrient sources.

: Plaintiffs would apparently like to decide this question for the Third-Party
Defendants. While many of them may wish to have the third-party claims bifurcated for
trial, some may be reluctant to be absent from the trial proceedings while the Defendants
present evidence about their operations. Accordingly, this is a question of case
management that should not be decided without all of the interested parties participating.
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when the Court determines that the question of the Third-Party Defendants’ liability
should be decided.’

3. DEFENDANTS’ PROPOSED PROCESS WAS NEITHER SOUGHT FOR
NOR WILL IT RESULT IN DELAYING THE PROGRESS OF THE CASE

Plaintiffs dedicated an overabundance of their Response to arguing that the
Defendants’ proposed process for the entry of a Case Management Order would delay the
prosecution of their case, yet they failed to articulate any specific example of how the
proposed process will impair them whatsoever.! For example, have Plaintiffs asserted
that their ability to obtain initial disclosures from the primary Defendants has been
deterred? They have not. In fact, the parties to the first Joint Status Report have
exchanged initial disclosures, and have agreed on a date to produce the documents
identified therein. Have Plaintiffs complained that they will be frustrated in pursuing
discovery? To the contrary, they have served all of the primary Defendants with an
initial set of interrogatories and requests for production of documents, and they are
vigorously pursing the ability to enter the lands of non-parties to conduct environmental
sampling. Have Plaintiffs provided the Court with an example of even one step in the

development of their case on the merits that will be hindered by waiting until the

} Although Plaintiffs continue to argue in their Response that Defendants’ third-

party claims should be dismissed, Defendants have fully briefed the Court on the error of
Plaintiffs’ analyses in their Response to Plaintiffs’ Motion to Sever and Stay and/or
Strike or Dismiss the Third Party Complaint (Dkt. No. 495), and maintain that this issue
is not dispositive of the process the Court should employ to move forward to the entry of
a Case Management Order.

4 Defendants suggest that Plaintiffs should be a bit more circumspect when making
the charge of delay given that the lawsuit was filed in June of 2005, and Plaintiffs never
sought to advance their cause by requesting the Defendants to participate in a Rule 26(f)
conference for the purpose of submitting a Joint Status Report as required by
LCvR16.1(a)(1) and (b)(1)(A).
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Defendants and the Third-Party Defendants can hold a Rule 26(f) conference, thereby
allowing the Third-Party Defendants the full opportunity to be heard during the
development of the Case Management Order? Of course not, Defendants’ proposal will
benefit all of the parties, including Plaintiffs, by organizing, structuring and advancing
this lawsuit. Given the lack of any counter-proposal from the Plaintiffs, the Defendants
respectfully request that their proposal be adopted.
CONCLUSION

Plaintiffs have simply failed to present the Court with a reasoned or well-founded
objection to the process proposed by the Defendants, which will permit all of the parties,
including the Third-Party Defendants, to be heard in the process of developing and
entering a Case Management Order. Plaintiffs have also elected not to provide the Court
with any alternative proposal. Accordingly, Defendants request the Court sustain their
Motion and enter the proposed order submitted therewith.

Respectfully submitted,

BY:__ /s/A. Scott McDaniel
A. SCOTT McDANIEL, OBA # 16460
CHRIS A. PAUL, OBA #14416
NICOLE M. LONGWELL, OBA #18771
PHILIP D. HIXON, OBA #19121
JOYCE, PAUL & McDANIEL, PLLC
1717 South Boulder Ave., Suite 200
Tulsa, Oklahoma 74119
Telephone:  (918) 599-0700
Facsimile: (918) 732-5370
E-Mail: smcdaniel@jpm-law.com
ATTORNEYS FOR PETERSON FARMS, INC.
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BY:  /s/Stephen L. Jantzen

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

STEPHEN L. JANTZEN, OBA #16247
PATRICK M. RYAN, OBA #7864
PAULA BUCHWALD, OBA # 20464
RYAN, WHALEY & COLDIRON, P.C.
119 North Robinson

900 Robinson Renaissance

Oklahoma City, OK 73102

-and-

THOMAS C. GREEN, ESQ.

MARK D. HOPSON, ESQ.

TIMOTHY K. WEBSTER, ESQ.

JAY T. JORGENSEN, ESQ.

SIDLEY AUSTIN LLP

1501 K Street, N.W.

Washington, D.C. 20005-1401

-and-

ROBERT W. GEORGE, OBA #18562
KUTAK ROCK LLP

The Three Sisters Building

214 West Dickson Street

Fayetteville, AR 72701-5221
ATTORNEYS FOR TYSON FOODS, INC.;
TYSON POULTRY, INC.; TYSON CHICKEN,
INC.; AND COBB-VANTRESS, INC.

BY: /s/John H. Tucker

(SIGNED BY FILING ATTORNEY WITH

PERMISSION)

THERESA NOBLE HILL, OBA #19119

JOHN H. TUCKER, OBA #9110

COLIN H. TUCKER, OBA #16325

RHODES, HIERONYMUS, JONES,
TUCKER & GABLE

P. 0. BOX 21100

100 WEST 5™ STREET, SUITE 400

Tulsa, OK 74121-1100

ATTORNEYS FOR CARGILL, INC., and

CARGILL TURKEY PRODUCTION, LLC
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BY:_/s/R. Thomas Lay

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

R. THOMAS LAY, OBA #5297

KERR, IRVINE, RHODES & ABLES

201 Robert S. Kerr Ave., Suite 600
Oklahoma City, OK 73102

ATTORNEYS FOR WILLOW BROOK
FOODS, INC.

BY:_ /s/Randall E. Rose

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

RANDALL E. ROSE, OBA #7753

GEORGE W. OWENS, ESQ.

OWENS LAW FIRM, P.C.

234 W. 13™ Street

Tulsa, OK 74119

ATTORNEYS FOR GEORGE’S, INC. AND
GEORGE’S FARMS, INC.

BY:_ /s/John R. Elrod

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

JOHN R. ELROD, ESQ.

VICKI BRONSON, OBA #20574

CONNER & WINTERS, LLP

100 West Central St., Suite 200

Fayetteville, AR 72701

ATTORNEYS FOR SIMMONS FOODS, INC.

BY:_ /s/ Robert P. Redemann

(SIGNED BY FILING ATTORNEY WITH

PERMISSION)

ROBERT P. REDEMANN, OBA #7454

LAWRENCE W. ZERINGUE, ESQ.

DAVID C. SENGER, OBA #18830

PERRINE, MCGIVERN, REDEMANN, REID,

BARRY & TAYLOR, P.L.L.C.

P. 0. BOX 1710

Tulsa, OK 74101-1710

ATTORNEYS FOR CAL-MAINE FARMS,

INC. AND CAL-MAINE FOODS, INC.
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CERTIFICATE OF SERVICE

I certify that on the 23rd day of May, 2006, I electronically transmitted the
attached document to the Clerk of Court using the ECF System for filing and transmittal
of a Notice of Electronic Filing to the following ECF registrants:

drew_edmondson@oag.state.ok.us
kelly burch@oag.state.ok.us
trevor _hammons@oag.state.ok.us

W. A. Drew Edmondson, Attorney General
Kelly Hunter Burch, Assistant Attorney General
J. Trevor Hammons, Assistant Attorney General

Douglas Allen Wilson
Melvin David Riggs
Richard T. Garren
Sharon K. Weaver

Riggs Abney Neal Turpen Orbison & Lewis

Robert Allen Nance
Dorothy Sharon Gentry
Riggs Abney

J. Randall Miller

David P. Page

Louis W. Bullock
Miller Keffer & Bullock

Elizabeth C. Ward

Frederick C. Baker

William H. Narwold

Motley Rice

COUNSEL FOR PLAINTIFFS

Stephen L. Jantzen

Patrick M. Ryan

Paula M. Buchwald

Ryan, Whaley & Coldiron, P.C.

Mark D. Hopson

Jay Thomas Jorgensen
Timothy K. Webster
Sidley Austin LLP

Robert W. George
Kutack Rock LLP

doug wilson@riggsabney.com,
driggs@riggsabney.com
rgarren@riggsabney.com
sweaver@riggsabney.com

rnance@riggsabney.com
sgentry(@riggsabney.com

rmiller@mkblaw.net
dpage@mkblaw.net
Ibullock@mkblaw.net

lward@motleyrice.com
fbaker@motleyrice.com
bnarwold@motleyrice.com

sjantzen@ryanwhaley.com
pryan@ryanwhaley.com
pbuchwald@ryanwhaley.com

mhopson@sidley.com
jjorgensen@sidley.com
twebster@sidley.com

robert.george@kutakrock.com

COUNSEL FOR TYSON FOODS, INC., TYSON POULTRY, INC., TYSON CHICKEN,

INC.; AND COBB-VANTRESS, INC.
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R. Thomas Lay rti@kiralaw.com

Kerr, Irvine, Rhodes & Ables

Thomas J. Grever tgrever@lathropgage.com
Lathrop & Gage, L.C.

Jennifer S. Griffin jeriffin@lathropgage.com

Lathrop & Gage, L.C.
COUNSEL FOR WILLOW BROOK FOODS, INC.

Robert P. Redemann rredemann@pmrlaw.net
Lawrence W. Zeringue lzeringue@pmrlaw.net
David C .Senger dsenger@pmrlaw.net

Perrine, McGivern, Redemann, Reid, Berry & Taylor, PLLC

Robert E. Sanders rsanders@youngwilliams.com

E. Stephen Williams steve.williams@youngwilliams.com
Young Williams P.A.

COUNSEL FOR CAL-MAINE FOODS, INC. AND CAL-MAINE FARMS, INC.
George W. Owens gwo@owenslawfirmpc.com
Randall E. Rose rer@owenslawfirmpc.com

The Owens Law Firm, P.C.

James M. Graves jgraves@pbassettlawfirm.com
Gary V. Weeks

Bassett Law Firm

COUNSEL FOR GEORGE’S INC. AND GEORGE’S FARMS, INC.

John R. Elrod jelrod@cwlaw.com
Vicki Bronson vbronson@cwlaw.com
Conner & Winters, P.C.

Bruce W. Freeman bfreeman@cwlaw.com
D. Richard Funk

Conner & Winters, LLLP

COUNSEL FOR SIMMONS FOODS, INC.

John H. Tucker jtuckercourts@rhodesokla.com
Colin H. Tucker chtucker@rhodesokla.com

Theresa Noble Hill thillcourts@rhodesokla.com
Rhodes, Hieronymus, Jones, Tucker & Gable

Terry W. West terry@thewesetlawfirm.com
The West Law Firm
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Delmar R. Ehrich dehrich@faegre.com
Bruce Jones bjones@faegre.com
Krisann Kleibacker Lee kklee@baegre.com
Dara D. Mann dmann@faegre.com
Faegre & Benson LLP

COUNSEL FOR CARGILL, INC. AND CARGILL TURKEY PRODUCTION, LLC

Jo Nan Allen jonanallen@yahoo.com
COUNSEL FOR CITY OF WATTS

Park Medearis medearislawfirm@sbcglobal.net
Medearis Law Firm, PLLC
COUNSEL FOR CITY OF TAHLEQUAH

Todd Hembree hembreelaw 1 @aol.com
COUNSEL FOR TOWN OF WESTVILLE

Tim K. Baker tbakerlaw(@sbcglobal.net

Maci Hamilton Jessie maci.tbakerlaw(@sbcglobal.net

Tim K. Baker & Associates

COUNSEL FOR GREENLEAF NURSERY CO., INC., WAR EAGLE FLOATS, INC., and
TAHLEQUAH LIVESTOCK AUCTION, INC.

David A. Walls
Walls Walker Harris & Wolfe, PLLC wallsd@wwhwlaw.com
COUNSEL FOR KERMIT AND KATHERINE BROWN

Kenneth E. Wagner kwagner@Iswsl.com
Marcus N. Ratcliff mratcliff@lswsl.com
Laura E. Samuelson Isamuelson@lswsl.com

Latham, Stall, Wagner, Steele & Lehman
COUNSEL FOR BARBARA KELLEY D/B/A DIAMOND HEAD RESORT

Linda C. Martin Imartin@dsda.com
N. Lance Bryan

Doerner, Saunders, Daniel & Anderson, LLP

COUNSEL FOR SEQUOYAH FUELS & NORTHLAND FARMS

Ron Wright ron@wsfw-ok.com

Wright, Stout, Fite & Wilburn

COUNSEL FOR AUSTIN L. BENNETT AND LESLIE A. BENNET, INDIVIDUALLY
AND D/B/A EAGLE BLUFF RESORT

R. Jack Freeman jfreeman@grahamfreeman.com
Tony M. Graham tgraham@grahamfreeman.com
William F. Smith bsmith@grahamfreeman.com

Graham & Freeman, PLLC
COUNSEL FOR “THE BERRY GROUP”
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Angela D. Cotner angelacotneresq@yahoo.com
COUNSEL FOR TUMBLING T BAR L.L.C. and BARTOW AND WANDA HIX

Thomas J. McGeady

Ryan P. Langston

J. Stephen Neas sneas@loganlowry.com

Bobby J. Coffman

Logan & Lowry, LLP

COUNSEL FOR LENA AND GARNER GARRISON; AND BRAZIL CREEK
MINERALS, INC.

R. Pope Van Cleef, Jr. Popevan@robertsonwilliams.com
Robertson & Williams

COUNSEL FOR BILL STEWART, INDIVIDUALLY AND D/B/A DUTCHMAN’S
CABINS

Lloyd E. Cole, Jr. colelaw(@alltel.net

COUNSEL FOR ILLINOIS RIVER RANCH PROPERTY OWNERS ASSOCIATION;
FLOYD SIMMONS; RAY DEAN DOYLE AND DONNA DOYLE; JOHN STACY D/B/A
BIG JOHN’S EXTERMINATORS; AND BILLY D. HOWARD

Douglas L. Boyd dboyd31244@aol.com
COUNSEL FOR HOBY FERRELL and GREATER TULSA INVESTMENTS, LLC
Michael D. Graves mgraves@hallestill.com

D. Kenyon Williams, Jr. kwilliams@hallestill.com
COUNSEL FOR POULTRY GROWERS

William B. Federman wfederman@aol.com

Jennifer F. Sherrill jfs@federmanlaw.com

Federman & Sherwood

Teresa Marks teresa.marks@arkansasaag.gov

Charles Moulton charles.moulton@arkansag.gov

Office of the Attorney General

COUNSEL FOR THE STATE OF ARKANSAS AND THE ARKANSAS NATURAL
RESOURCES COMMISSION

John B. DesBarres johnd@wecalaw.com
COUNSEL FOR JERRY MEANS AND DOROTHY ANN MEANS, INDIVIDUALLY AND
AS TRUSTEE OF JERRY L. MEANS TRUST AND DOROTHY ANN MEANS TRUST

Carrie Griffith griffithlawoffice@yahoo.com
COUNSEL FOR RAYMOND C. AND SHANNON ANDERSON

K. Clark Phipps cphipps@ahn-law.com
COUNSEL FOR WANDA L. DOTSON
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Reuben Davis

COUNSEL FOR WAUHILLAU OUTING CLUB

Monte W. Strout
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rdavis@boonesmith.com

strout@xtremeinet.net

COUNSEL FOR CLAIRE WELLS AND LOUISE SQUYRES

I also hereby certify that I served the attached documents by United States Postal Service,
proper postage paid, on the following who are not registered participants of the ECF System:

C. Miles Tolbert

Secretary of the Environment
State of Oklahoma

3800 North Classen

Oklahoma City, OK 73118
COUNSEL FOR PLAINTIFFS

Thomas C. Green

Sidley Austin Brown & Wood LLP

1501 K Street NW

Washington, DC 20005

COUNSEL FOR TYSON FOODS, INC.,
TYSON POULTRY, INC., TYSON
CHICKEN, INC.; AND COBB-VANTRESS,
INC.

G. Craig Heffington

20144 W. Sixshooter Rd.

Cookson, OK 74427

ON BEHALF OF SIXSHOOTER RESORT
AND MARINA, INC.

Jim Bagby

Rt. 2, Box 1711
Westville, OK 74965
PRO SE

Doris Mares

Cookson Country Store and Cabins
32054 S. Hwy 82

P.O.B ox 46

Cookson, OK 74424

PRO SE

Eugene Dill

32054 S. Hwy 82

P. O. Box 46
Cookson, OK 74424
PRO SE
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James R. Lamb
Dorothy Jean Lamb
Strayhorn Landing
Rt. 1, Box 253
Gore, OK 74435
PRO SE

James C. Geiger
Kenneth D. Spencer
Jane T. Spencer
Route 1, Box 222
Kansas, OK 74347
PRO SE

Robin Wofford
Rt. 2, Box 370
Watts, OK 74964
PRO SE

Richard E. Parker

Donna S. Parker

Burnt Cabin Marina & Resort, LLC
34996 South 502 Road

Park Hill, OK 74451

PRO SE

Marjorie A. Garman

Riverside RV Resort and Campground LLC
5116 Hwy. 10

Tahlequah, OK 74464

PRO SE
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Gordon and Susann Clinton
23605 S. Goodnight Ln.
Welling, OK 74471

PRO SE

/s/ A. Scott McDaniel
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